
  

Lawsuit On County Admin Building 
Removal of Sockwell & Byers Requested 

By Dr. Bill Ullery,  www.lakehavasucounty.com 
 

A complaint was filed in Superior Court last October 2004 against Mohave County. The legality of the new 

administrative building in downtown Kingman was challenged. The charges included open meeting law violations, 

the illegal formation of a corporation to finance and build the structure, the illegal sale of county land, violation of 

state laws in ratification of past actions, illegal delegation of county authority to form a corporation, circumvention 

of open meeting laws, an illegal lease for the building, and other related complaints. 

The initial notice of complaint, an amended notice, and the court filing can be found on the website, 

www.lakehavasucounty.com 

The complaint was filed for plaintiff Dr. Bill Ullery by local Bullhead City attorney Paul Lenkowsky. 

Lenkowsky’s colleague, Kenneth Gregory, prepared the disclosure statement filed May 3, 2005 and is reprinted 

below. 

Previously, a change of venue moved this case from Kingman to Bullhead City under Judge Randolph 

Bartlett, and then to Maricopa County Superior Court under Judge Margaret H. Downie. The case number is CV 

2004-4197. 

 Attorney Gregory wrote: Plaintiff, by and through his undersigned counsel and pursuant to Rule 26.1 

Ariz.R.Civ.P., hereby submits this Initial Disclosure Statement.  Plaintiff incorporates herein all information 

contained in his original Notice of Claim against Mohave County, Amended Notice of Claim against Mohave 

County, Complaint and all parties’ Answers, Disclosure Statements, Answers to Interrogatories, Responses to 

Requests for Production, correspondences, depositions, documents and any other instruments identified or produced 

during discovery. 

 This matter is only in the initial stages of discovery; therefore, this Disclosure Statement and its contents 

represent the product of the investigation to date.  Further investigation and discovery may bring to light additional 

information that may have a bearing on Plaintiff’s claim.  The contents of this Disclosure Statement are provisional 

and subject to supplementation, amendment, explanation, change and amplification. 

I. Factual Basis for Claim  

 On July 21, 2003, the Mohave County Board of Supervisors (the “Board”) at a regular meeting approved 

agenda item #47, which was noticed as follows: “Discussion and possible action RE: Approve proceeding with the 

“Design-Build” construction project delivery method for the proposed new County facilities, and to retain a team of 

consultants consisting of a Financial Advisor, Legal Advisor and Architect/Construction Manager to prepare the 

required documents and to invite Statements of Qualifications and Proposals from qualified firms for the “Design-

Build” contract.  In addition, expand the “Design-Build” contract to include services for financing, property lease 

back and property management, leading to a “Privatized Leased to Own Development”, similar to the method used 

for the construction of several buildings in Phoenix owned by the State of Arizona.” 

 On March 1, 2004, the Board at a regular meeting approved agenda item #54, which was noticed as 

follows: “Discussion and possible action RE: Adoption of the recommendation of the Evaluation Committee for the 

construction of the county Administration Building at a cost not to exceed $20 million, and a financing rate not to 

exceed 4.5%, and authorize the Board Chairman to execute all necessary documents to complete this transaction, 

including a land lease and lease to own agreement.” 

Upon the motion of Chairman Byers and second by Supervisor Sockwell, item #54 was approved by the 

Board exactly as it appeared in the agenda notice.  The motion carried by a 2 to 1 vote, with Supervisor Johnson 

voting no. 

 The minutes of the March 1
st
 meeting indicate considerable discussion regarding the proposal.  County 

Manager Ron Walker explained that his staff had researched various construction delivery methods and decided 

upon a design-build concept instead of the traditional design-bid-build.  An evaluation committee, after soliciting 

Requests for Qualifications and Requests for Proposals, selected the development firm Opus as both architect and 

contractor of the 130,000 square foot office building.  There was varied discussion at the Board meeting regarding 

design issues.  Financial Services Director John Timko advised that the construction would cost $19,300,000 and the 

sale of bonds $600,000 to $700,000.  The total payments, excluding management fees and utilities, would be “about 

$25 million.”  Director Timko further advised, “the Board, by voting today to accept a guaranteed price not to 

exceed $20 million, is entering into a contract with Opus to build the building.”  Manager Walker advised that under 



  
the design-build concept “Opus is the one at risk,” and “the bond payments will be the responsibility of a limited 

liability corporation, so both the design, and the operational risks are falling on Opus, the LLC, and their 

management company.” 

 On May 10, 2004, outside of a public meeting, the non-profit Mohave Administrative Building Finance 

Corporation (the “Corporation”) was formed and its Articles filed with the Arizona Corporation Commission.  The 

named directors of the Corporation are John F. Timko, Ron Walker, and Matt Smith, the Mohave County Financial 

Services Director, County Manager, and County Attorney, respectively.  The character of affairs stated in the 

Corporation’s Articles is, in relevant part, “to acquire by lease or otherwise the real property . . . identified as the 

Mohave County Administration Building,” and “to borrow the necessary funds to pay the cost of the design, 

construction, installation and equipping of the Project.”  Also on May 10
th

, Manager Ron Walker filed a “Request 

for Board Action Form” in which he recommended that the Board at its May 17, 2004 meeting adopt a specifically 

worded resolution pertaining to the financing of the project, as required by the insurer and underwriter.   

 Thereafter, at the May 17, 2004 regular Board meeting, item #51 was passed, 
approving of resolution 2004-177, on motion by Chairman Byers and second by 
Supervisor Sockwell, by a 2 to 1 vote with Supervisor Johnson again voting no.  The motion read as follows: 

“Resolution approving and authorizing the execution and delivery of a ground lease, lease-to-own agreement, tax 

certificate, certificate purchase agreement and continuing disclosure agreement; authorizing the preparation and 

approval of preliminary and final official statements; approving the issuance of not to exceed $20,000,000 

aggregate principal amount of beneficial interest certificates in a lease-to-own agreement with Mohave County, 

Arizona (Mohave Administration Building Project) series 2004; authorizing the sale of such beneficial interest 

certificates pursuant to a certificate purchase agreement; authorizing the taking of all other actions necessary to the 

consummation of the transactions consummation of the transactions contemplated by this resolution and delegating 

certain duties to the chairman of the Board of Supervisors and ratifying certain actions.” 

The text of the resolution confirmed the County’s knowledge of the Corporation’s formation and it’s 

intended purpose, viz.: “the County, as lessor, will lease certain real property to Mohave Administration Building 

Finance Corporation an Arizona nonprofit corporation formed at the direction of the County.” 

 On July 1, 2004, ground lease and lease-to-own agreements were entered into between Mohave County and 

the Corporation.  Also on that day Plaintiff filed a Notice of Claim with Mohave County pursuant to A.R.S. § 12-

821 et seq., alleging that the Corporation was formed in violation of the Open Meeting Laws.  The Corporation was 

formed outside of an open meeting by County officials, without proper agenda, agenda notice, or an opportunity for 

public comment and debate.  The Plaintiff requested relief in the form of prohibiting the sale of bonds by the 

Corporation and the proper placement of the financing vehicle’s formation on the Board’s agenda.  On July 13, 

2004, Mohave County Attorney Matt Smith issued an Open Meeting Law Violation Review to the Clerk and Board 

of Supervisors.  In his review, the County Attorney decided, “that Agenda Item #54, of the Board’s March 1, 2004 

meeting regarding the award of the bid to OPUS for Project Delivery - more likely than not - was not in accordance 

with A.R.S. § 38-431.09, and is in need of ratification under A.R.S. § 38-431.05 of the Open Meeting Law to add 

more information under the requirements of A.R.S. § 38-431.09, as to “what” was being decided.”  County Attorney 

Smith further recommended that Resolution 2004-177 be ratified to reflect that the Corporation was “formed at the 

direction of the development team of OPUS,” not at the direction of the County. 

 The recommended ratifications were forwarded to the Clerk of the Board, Barbara Bracken, and later 

adopted by the Board at its July 19, 2004 meeting.  Thereafter, on August 11, 2004, Plaintiff submitted his Amended 

Notice of Claim Against Mohave County, averring again that the formation of the Corporation is null and void 

because of Open Meetings Law violations, and that the July 19, 2004 ratifications were untimely, the delegation of 

authority to Opus was illegal, and consequently the lease between the County and Corporation are illegal and void.  

On October 28, 2004, the Plaintiff filed his Complaint with the Superior Court seeking a declaration that the 

Corporation was illegally formed and therefore the ground lease and lease-to-own agreements are null and void and 

an order enjoining further construction of the Project. 

II. Legal Theories Upon Which the Claim or Defense is Based 

 The Open Meetings Law, A.R.S. § 38-431 et seq., (“OML”), requires that the meetings of public bodies be 

conducted openly.  The intent of the Legislature in passing the OML was to ban secret decision-making and 

encourage public attendance and monitoring of public bodies’ meetings.  Johnson v. Tempe Elementary Sch. Dist. 

No. 3 Governing Bd., 199 Ariz. 567 (App. 2000).  Accordingly, items to be discussed by public bodies must be 

noticed by an agenda, posted for public viewing 24 hours in advance, listing “the specific matters to be discussed, 

considered, or decided at the meeting.”  A.R.S. § 38-431(G)-(H); see Thurston v. City of Phoenix, 157 Ariz. 343 



  
(App. 1988) (holding that notices which contain misleading or confusing information do not meet the requirements 

of the OML).  Legal actions by a County must be preceded both by disclosure of an amount of information sufficient 

to apprise the public in attendance of the basic subject matter of the action as well as an indication of what 

information will be available, so the public may discover the background or specific facts of the decision.  Karol v. 

Bd. of Educ. Trustees, Florence Unified Sch. Dist. No. One of Pinal County, 122 Ariz. 95 (1979). 

 Legal actions are those decisions, commitments or promises made by a public body pursuant to its 

constitution, charter or bylaws, or specified scope of appointment or authority, and the laws of the State.  A.R.S. § 

38-431(2)  All legal actions taken by a public body that do not conform to the OML are, by statute, null and void.  

A.R.S. § 38-431.05; see also Tempe Elementary, supra.  But, the OML provides that a public body may ratify its 

past actions taken in violation of the OML so long as ratification is done at a public meeting within 30 days after the 

discovery of a violation.  A.R.S. § 38-431.05(B)(1). 

 “Design-build” is a project delivery method by which a public body may procure project design and 

construction services, which may include finance, maintenance, operations, and preconstruction services.  See 

A.R.S. §§ 34-602(A), 101(5)(b), 101(9)(c).  It is legal in Arizona for a public body to create a public finance 

corporation to act as a “financing vehicle” in a public improvement project.  Central Arizona Water & Ditching Co. 

v. City of Tempe, 140 Ariz.119, 120 (App. 1984).  Typically, when a public finance corporation is used, the public 

body will sell or lease land to the corporation and the corporation will in turn privately sell bonds to cover 

construction costs and simultaneously enter into a leaseback or buy-back with the public body for the improved real 

property.  Id.  In Central Arizona Water & Ditching Co., the Court of Appeals unequivocally held that public finance 

corporations are so interrelated to their corresponding public bodies that they cannot be considered “private” entities 

in any way to escape the policy provisions of Title 34.  That same year the Court of Appeals decided L.G. Lefler, 

Inc. v. Tucson Airport Auth., Inc., 141 Ariz. 23, 27 (App. 1984), and again described the relationship between a 

public finance corporation and its public body beneficiary as one of agency.  Bolstering its decision there, the Court 

quoted earlier precedent from the Arizona Supreme Court, Hertz Driv-Ur-Self System v. Tucson Airport Auth., 81 

Ariz. 80, 83 (1956), “it would seem strange if the courts would not cut through [a public finance corporation’s] 

outward forms and see it in its true nature as a public arm of the state and its officers performing public rather than 

private functions.”  See also Achen-Gardner, Inc. v. Superior Court, 173 Ariz. 48, 54 (1992) (holding that “a 

municipality cannot alter the public nature of a project for the improvement of public property, to be paid in whole 

or in large part by public funds, by entering into a development agreement assigning a private party control over the 

bidding and letting of [a] construction contract”). 

 The Plaintiff here, Dr. Ullery, maintains that forming the Mohave Administrative Building Finance 

Corporation, or, hypothetically, directing it to be formed, was a “legal act” of Mohave County that was required to 

be properly noticed and agendized under the OML.  In his Violation Review, County Attorney Matt Smith candidly 

admitted probable violations.  Unfortunately for the County, it already knew or should have known of the OML 

violations for well over the 30-day statutory period in which it had to ratify its acts. 

 The County Attorney’s argument in his Violation Review that forming the public finance corporation is not 

a legal act within the requirements of the OML does not withstand the clear judicial precedent that public finance 

corporations share an interrelation and agency-type relationship to their corresponding public bodies.  The Plaintiff 

“begs” no question of law because it is both obvious and elementary that forming a public finance corporation 

directly or through delegation is itself a legal action that deserves public scrutiny and protection under the OML.  

The County Attorney’s claim that a “clerical error” in the May 17, 2004 Resolution prevented the County’s 

compliance with the OML is also unfounded.  Even if the Resolution did originally state that the Corporation was 

formed at the direction of Opus, it does not explain why the formation of the Corporation was actually performed by 

three county officers, including the County Attorney himself.  When the County’s attorney and two other officers 

participated in an Open Meetings violation, the County at that point knew or should have known of the violation for 

purposes of the 30 day ratification period.  If the Board members themselves must have had knowledge of the OML 

violation, then it was given them by the May 17, 2004 Resolution, which stated that the Corporation was formed at 

the direction of the County.  Presumably, our elected officials take the time to read the resolutions they vote on. 

 Furthermore, if Opus was to be responsible for forming the Corporation, its power to do so could only 

come from a delegation of County authority approved by the Board in an open meeting.  The Board’s approving the 

July 2003 invitations for design-build proposals from contractors hardly constitutes giving the public sufficient 

appraisal of a delegation of authority to form a public finance corporation.  There are numerous reasons why 

forming a public finance corporation should and does require public action under the OML.  For example, by being 

given notice and an opportunity to respond, the citizens of Mohave County may have been able to publicly raise 

awareness and concerns over: (1) the arrangement’s requiring the long-term obligation of annual appropriations of 



  
funds by the County to the Corporation in order to remain a tenant, (2) potential reductions in its bond rating should 

the County default in its future obligations, (3) any overlooked avenues of structuring the transaction advantageous 

to the County’s citizens, (4) the straw corporation’s imposition of risks upon bond holders, (5) the possibility that 

legal distinctions between the Corporation and County might create ethics conflicts or fiduciary duty concerns where 

there are shared officers, (6) the efficacy of the public finance corporation model as used in other counties and 

governmental entities, (7) other issues that may have been overlooked by staff or in-house or outsourced legal 

counsel. 

 Virtually none of these concerns were aired at the March 1, 2004 Board meeting and the forming of the 

Corporation was afterward done secretly outside of the public forum.  It is disingenuous to claim that the County’s 

intentions, via its prior discussions over the design-build method, the Board’s July 21, 2003 authorization to make 

invitations for design-build proposals including “services for financing,” or county staff, consultant and advisory 

committee deliberations, absolve it of its responsibility to formally authorize, in accordance with the Open Meetings 

Law, the direct formation of the Corporation or its indirect formation via a delegation of authority.  Therefore, the 

relief requested in the Plaintiff’s Complaint should be granted. 

III. Witnesses Past and current officers or directors of the Mohave Administration Building Finance 

Corporation, including, but not limited to: John F. Timko, Mohave County Finance Director; Matt 

Smith, Mohave County Attorney; and Barbara Bracken, Clerk of the Board; Supervisor Tom 

Sockwell; Supervisor Pete Byers; Supervisor Buster D. Johnson;  and Dr. William Ullery, 

Plaintiff, Lake Havasu, AZ 

IV. Persons with Pertinent Knowledge 

 A. Unknown County employees and advisory commission members who have worked on the Project. 

 B. Unknown employees or subcontractors of Opus who have worked on the Project. 

V. Witness Statements 

Plaintiff seeks to include as witness statements any statements recorded by the Clerk of Mohave County 

Board of Supervisors in the minutes for the meetings where relevant matters to this subject of this litigation 

was discussed, including the minutes listed below in “Relevant Documents.” 

VI. Expert Witnesses Expected to Testify 

VII. Measure of Damages 

Plaintiff seeks all legal and equitable relief under A.R.S. § 38-431.05 and 431.07, including declaratory 

relief voiding and nullifying all agreements made with Mohave Administrative Building Finance 

Corporation, an award of all Plaintiff’s reasonable attorney’s fees and costs, a declaration that the 

Corporation itself was illegally formed and is null and void, the removal of Keith Byers and Tom Sockwell 

from their County offices, and enjoining further construction of the Project. 

VIII. Tangible Evidence 

See Relevant Documents below; other evidence includes videotape of a June 30, 2004 news conference 

with Ron Walker and John Timko. 

XI. Relevant Documents 

 A. Articles of Incorporation and Bylaws of Mohave Administration Building Finance Corporation filed May 

10, 2004, Affidavit of Publication and Nonprofit Certificate of Disclosure. B. Annual Report of Mohave 

Administration Building Finance Corporation filed with Corporate Commission on September 17, 2004.  

 C. Printout of Arizona Corporate Commission public access system corporate inquiry on Mohave 

Administration Building Finance Corporation.  D.  Ground Lease by and between Mohave County, Arizona 

and Mohave Administration Building Finance Corporation dated July 1, 2004.  E. Lease-to-Own 

Agreement between Mohave Administration Building Finance Corporation and Mohave County, Arizona 

dated July 1, 2004.  F. Indenture of Trust by and between Mohave Administration Building Finance 

Corporation and Wells Fargo Bank, N.A., dated June 1, 2004.  G. Official Statement by Piper Jaffrey dated 

June 1, 2004, on the bond issue securing $19,320,000.  H. Agenda Notices of the Regular Meetings of the 

Mohave County Board of Supervisors for July 21, 2003, March 1, 2004, May 17, 2004, July 19, 2004; 

revised notice for July 19, 2004 meeting.  I. Minutes of Regular Meetings of the Mohave County Board of 

Supervisors for meetings on February 18, 2003, July 21, 2003, December 1, 2003, March 1, 2004, May 17, 

2004, July 19, 2004.  J.  Mohave County Request for Board Action Form dated May 10, 2004 from Ron 

Walker requesting a specifically worded Board Resolution. K. Resolution approving and authorizing 

ground lease etc. approved on May 17, 2004. L. Notice of Claim and Amended Notice of Claim sent to 

Mohave County Board of Supervisors by Paul Lenkowsky on July 1, 2004, and August 11, 2004, 

respectively.  M. Letter from Richard L. Basinger to Plaintiff dated June 28, 2004. (17 pp.)  N. News 



  
article, “County denies Ullery charges” dated January 14, 2005, at 

http://www.havasunews.com/articles/2005/01/14/news/news03.txt  O. Copies of editorial written by 

Plaintiff, “An Initiative Measure to Create Lake Havasu County.”   P. Letter from Plaintiff to 

Jessica Funkhouser, Attorney General’s Office, dated July 21, 2004.  Q.A notice presented to the Board of 

Supervisors entitled “The BOS Cannot Legally Ratify Past Illegal Acts” dated July 19, 2004, by Plaintiff. 

 R. Memorandum from Deputy County Attorney John White to Barbara Bracken dated July 14, 2004, subject 

“Posting Review Ratification Items #48 and #49, July 19, 2004 Mtg.”  S. Mohave County Request for 

Board Action Form dated July 13, 2004 from County Attorney Matthew J. Smith by John White with an 

attached Open Meeting Law Compliance Review (8 pp.).  T. Letter from Greenberg Taurig dated July 13, 

2004, to Financial Services Director John Timko with an attached “corrected version of the resolution 

adopted by the Board of Supervisors on May 17, 2004.”  U.  Today’s News Herald article “County staff 

push pluses of design-build methodology” dated June 30, 2004.  V.  Bullhead City Bee article “Claim says 

County violated Open Meeting Laws in forming of property corporation” dated July 9-15, 2004. 

RESPECTFULLY SUBMITTED this 3rd day of May, 2005,  LAW OFFICES OF LENKOWSKY, BIDWELL & 

KELLY,  By:  Kenneth Gregory 

http://www.havasunews.com/articles/2005/01/14/news/news03.txt

