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FROM:  Law Offices of Paul Lenkowsky,1181 Hancock Road, Bullhead 

City, AZ 86442, telephone  (928) 758-4815  www.lenkowskylaw.com  

lenkowsky@citlink.net   August 11, 2004 

 

TO:  Mohave County Board of Supervisors, c/o Barbara Bracken, Clerk of 

the Board of Supervisors, 809 E. Beale Street, Kingman, Arizona 86401 

 

Dear Mohave County Board of Supervisors: 

 

Dr. William Ullery, by and through undersigned counsel, hereby 

submits an amended notice of claim against Mohave County pursuant to 

A.R.S. § 12-821 et. seq. to afford the County an ample opportunity to 

investigate all circumstances surrounding its liability for violation of Open 

Meeting Laws, A.R.S. § 38-431 et. seq.  Dr. Ullery, as a resident and 

taxpayer of Mohave County, has alleged Mohave County violated Open 

Meeting Laws in forming the Mohave Administrative Building Finance 

Corporation (herein referred to as “Corporation”). 

The County should be credited for acknowledging a “probable” 

violation of Open Meeting Laws.  Although the County has attempted to 

ratify its previous actions, the County failed to legally form the Corporation 

and legally execute the underlying lease. Therefore, the County’s formation 

of the Corporation and the subsequent execution of the lease are null and 

void. 

 

I. By violating Open Meeting Laws, the County’s formation of the 

Corporation is null and void. 

Under A.R.S. S 38-431 et seq. “all legal action of public bodies 

shall occur during a public meeting.”  Legal action" is defined as a collective 

decision, commitment or promise made by a majority of the members of a 

public body pursuant to the constitution, their charter or bylaws or specified 

scope of appointment or authority, and the laws of this state. Ariz. Rev. Stat. 

§ 38-431(2).  Johnson v. Tempe Elementary School Dist. No. 3 Governing 

Bd., 199 Ariz. 567, 20 P.3d 1148 (App. 2000).  “Discussions and 

deliberations by governing body members prior to final decision are an 

integral and necessary part of any ‘decision, commitment, or promise” and 

are included in the definition of “legal action.  Op.Atty.Gen. No. 65-8. 

Arizona law authorizes municipal property corporations to be formed in 

counties, subject to the valid approval of the governing body of the county, 

for the purpose of issuing bonds to finance acquisition construction of public 

buildings and improvements.  See Central Ariz. Water & Ditching Co. v City 

of Tempe, 140 Ariz. 119, 680 P.2d 829 (App. 1984); See also Op.Atty Gen. 

I89-068.  Therefore, where the county legally creates the Corporation, the 

County may validly make use of a nonprofit municipal property corporation 

as a financing tool.  Id. 

If a public body developed a pattern of conduct demonstrating that 

decision-making had been made in secret, such conduct would violate the 

Open Meeting Law. Op.Atty.Gen. No. I79-4.  Without any public knowledge 

or approval, the County deliberated, organized, and incorporated the 

Corporation to construct and own the Complex that the County pledges to 
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lease-purchase and finance with public revenues.  The Corporation is 

governed by a board of directors comprised of members of the County’s 

Board of Supervisors. Deliberations by a majority of a public body in respect 

to a matter that foreseeably could come to a vote by that body constitutes 

“legal action“ for purposes of the open meeting law.  Valencia v. Cota, 126 

Ariz. 555, 617 P.2d 63 (App. 1980). In essence, the County took legal action 

to form the Corporation outside public meeting in violation of the open 

meeting law. 

Under 38-431.05 “all legal action transacted by any public body 

during a meeting held in violation of any provision of this article is null and 

void

or have any effect.“  Johnson v. Tempe Elementary School Dist. No. 3 

Governing Bd., 199 Ariz. 567, 20 P.3d 1148 (App. 2000).  Exceptions to the 

open meeting law are narrowly construed in favor of requiring public 

meetings. Id.  The County took action to create the Corporation and place 

three members of its Board of Supervisors on the Board of Directors for the 

Corporation. When the County approved the lease-purchase agreement, the 

Resolution of the Board of Supervisors indicates the Corporation was formed 

“at the direction of the County.” The County has acknowledged that its 

formation of the municipal property corporation was a “probable” violation 

of the open meeting law since it was not open to the public.  Therefore, by 

violating the open meeting law, the actions by the County forming the 

Corporation and the underlying lease-purchase agreement are null and void. 

 

II. The County failed to timely ratify formation of the Corporation after 

violating the Open Meeting Law 

Under 38-431.05(B)(1), the County may ratify its legal action taken 

in violation of the open meeting law as follows: “Ratification shall take place 

at a public meeting within thirty (30) days after discovery of the violation or 

after such discovery should have been made by the exercise of reasonable 

diligence.”   However, the County failed to timely ratify its actions because 

it should have reasonably discovered its actions violated open meeting laws 

back in May, 2004. 

In approving the lease-purchase resolution on May 17, 2004, the 

County clearly recognized the Corporation was “formed at the direction of 

the County.”  Therefore, at that time, the County should have reasonably 

discovered it formed the Corporation outside a public meeting, and it should 

have taken remedial measures to comply with open meeting laws by June 16, 

2004.  By failing to take any action to ratify its previous action within 30 

days, the County’s formation of the Corporation and the subsequent lease-

purchase laws by June 16, 2004.  By failing to take any action to ratify its 

previous action within 30 days, the County’s formation of the Corporation 

and the subsequent lease-purchase agreement between the Corporation and 

the County are null and void. 

 

III. The County illegally ratified a delegation of its authority to a non-

governmental entity to form the Corporation. 

In an attempt to relieve itself of violating open meeting laws, the 

County claims it failed to legally notice and agendize formation of the 

Corporation because of a clerical error.  In a subsequent, untimely attempt to 

ratify its previous action, the County seeks to delegate its authority to form 

an Corporation to OPUS, a private corporation.  Instead of properly 

correcting their blatant violation of the law in forming the Corporation, the 

County seeks to illegally delegate its authority to form the Corporation to a 

non-governmental entity.   Consequently, the County’s endeavors  in 

ratifying the prior action taken still fail to comply with the procedural 



remedial measures specified under the statute. 

Mr. Ullery alleges the County is using the delegation to circumvent 

the purposes of the open meeting law and the delegation should be subject to 

close scrutiny.  See Op.Atty.Gen. I83-025.   The board of supervisors 

possesses only such power as is expressly conferred by statute, or is 

necessarily implied therefrom.  Peters v. Frye, 71 Ariz. 30, 223 P.2d 176 

(1950); Maricopa County v. Southern Pac. Co, 63 Ariz. 342; 162 P.2d 619 

(1945); Board of Supervisors of Apache County v. Udall, 38 Ariz. 497, 1 

P.2d 343 (1931).  The Legislature has expressly conferred authority upon the 

Board to erect county buildings: “the board may erect them, and for that 

purpose and for purchasing the land for such buildings, may issue on behalf 

of the county bonds.”  A.R.S. § 11-271.  The Legislature also gave the Board 

of Supervisors the power to “lease-purchase real property and improvements 

for real property for public purposes.” 11-251(46).  The Corporation must be 

formed by the County in order to have the authority to issue bonds pursuant 

to A.R.S. § 35-491. 

Applying these statutory provisions, the County has no express or 

implied authority to delegate the Corporation’s formation to a non-

governmental entity. Although the Mohave County Administration Building 

Finance Corporation is technically a nonprofit corporation organized and 

existing under A.R.S. 10-2301 et. seq., the Corporation is actually the 

County of Mohave acting through an agency.  A.R.S. § 35-491 provides for 

bonds to be issued by the “state, any department, agency or instrumentality 

of this state or any political subdivision, municipal corporation or other 

entity authorized by statute to issue bonds”.  A municipal property 

corporation is an agent of the county bound by the public works statutes, 

A.R.S. § 34-101 et. seq., governing construction of a public building 

pursuant to a lease-purchase agreement.  See Central Ariz. Water & Ditching 

Co. v City of Tempe, 140 Ariz. 119, 680 P.2d 829 (App. 1984).  The 

Corporation has the authority to issue bonds where the end result is the 

county owns the building and the bonds are paid.  Id.  A corporation created 

for the purpose of issuing bonds to finance the construction and acquisition 

of property is an instrumentality of the governing body that forms it. 

Since the Corporation is actually a governing body acting through 

an agency, the County cannot legally delegate its authority to form the 

Corporation when no statutory authority gives it the power to do so.  On the 

contrary, where the Corporation is the financial avenue for the construction 

of the Complex, there is statutory intent placing the burden on the county to 

create any entity performing functions as a governmental instrumentality of 

the county.  For example, with respect to school districts, an municipal 

property corporation is defined under A.R.S. § 15-1023.01 as a “corporation 

organized by or at the direction of a city, town or school district to construct 

and own a capital facility that the school district pledges to lease or lease-

purchase and finance with school district revenues.” 

Likewise, the Corporation must be “organized by or at the direction 

of” the County given its primary public purpose to financially advance the 

construction and acquisition of the Complex.  Without any statutory 

authority, the County illegally delegated the formation of the Corporation to 

OPUS.  The board of supervisors can exercise no powers except those 

specifically granted by the statute and in no other way than that fixed by the 

statute.  State Bd. of Control v. Buckstegge, 18 Ariz. 277, 158 P. 837 (1916).  

When the board acts to exercise any other powers not prescribed by statute 

and contrary to legislative intent, such acts “are without jurisdiction and 

wholly void.”  Id. 

 

IV. The Lease between the County and the Corporation is illegal and 



void. 

The facility to be acquired and constructed were to be leased to the 

Corporation by the County, which would own the Complex through a lease-

to-own agreement with the corporation.  The lease-purchase agreement 

entered into between the County and the Corporation falls under A.R.S. § 

11-256–“Lease of Sublease of County Land and Buildings.”  Under this 

statute, county lands and buildings to be leased shall be appraised to 

determine the rental value and shall be leased “at a public auction to the 

highest responsible bidder...” with notice of the proposed the lease by 

publication.  The County illegally leased the subject property to the 

Corporation in violation of the statute since the property had not been 

appraised or leased at public auction, and there was no notice by publication 

of the proposed lease. 

The lease also fails to qualify as an exception to the public auction 

requirement found in A.R.S. § 11-256.01 relating to leases of county lands 

and buildings to a “nonprofit corporation, other than a municipal or public 

finance corporation” because these leases require unanimous consent by 

Board of Supervisors.  Since the lease was not approved by unanimous 

consent of the Board, the County was not authorized to execute the lease 

with the Corporation.  Therefore, the formation of the Corporation, the 

County’s alleged delegation of its authority to Opus to form the Corporation, 

and the underlying lease-purchase agreement are null and void. 

 

IV. Conclusion 

The Corporation is a financial intermediary necessary  for the 

construction of the County Administration Complex.  The County’s failure 

to approve the formation of the Corporation in a public meeting is highly 

prejudicial to Dr. Ullery and all the other residents and tax payers of Mohave 

County.  Keeping the channeling of the County revenues out of public 

meeting adversely affects all the taxpayers in Mohave County.  Instead of 

seeking to ratify its prior formation of the Corporation, it seeks to ratify a 

delegation of its statutory authority for forming the Corporation to OPUS 

even though the County originally created the Corporation.  The County’s 

counteractive pretense of delegation does not give OPUS authority to create 

the Corporation when the County actually formed the Corporation in 

violation of the open meeting law.  It cannot ratify a prior legal action taken 

in violation of the Open Meeting Law with an illegal action of delegating 

statutory authority to create a governmental agency to a non-governmental, 

private corporation. 

 Therefore Dr. Ullery hereby requests Mohave County remedy this 

claim by: 

1.  Prohibiting the sale of bonds by the Mohave Administration 

building finance Corporation; and 

2.   Taking public action to legally approve the formation of the 

Corporation pursuant to Open Meeting Laws; and 

3.  Seeking an injunction to prohibit the execution of the illegal lease. 

 

Very truly yours, 

LAW OFFICES PAUL LENKOWSKY 

Paul Lenkowsky 


